IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

CROMN CORK & SEAL CO. | NC. : ClVIL ACTI ON
Plaintiff
V.

COTT CORPORATI ON
NO. 01-5930

Def endant

MEMORANDUM

Newconer, S.J. February , 2002

BACKGROUND

Currently before the Court is an Energency Mtion for a
Protective Order Sequestering Wtnesses. This case stens froma
di spute over a June 15, 2000 Supply Agreenent between Plaintiff
Crown Cork & Seal Conpany, Inc. (“Crown”) and Defendant Cott
Corporation (“Cott”). Specifically, Crown alleges that Cott
fraudul ently induced Crown to sign the agreenent. The notion
before the Court was brought by Crown who asks the Court to: (1)
limt all persons present at depositions to counsel for the
parties, the deponent and a court reporter; (2) restrict al
wi t nesses from providing a copy or any part of their deposition

transcript to anyone other than his/her outside counsel, or



reviewi ng any part of the transcript of any other witness’s
deposition; and (3) restrict counsel from providi ng deposition
transcripts to any witness other than the w tnesses whose
testinony was recorded in the transcript. Crown justifies such
proposed restrictions by stating, “[t]he resolution of the
present action will turn in large part on the testinony of fact
Wi tnesses..it is essential that the witnesses who are to testify
about these matters are not infornmed of what the other w tnesses
have said, so that they may give clear and uninfluenced

testinmony...” Menorandum of Law in Support of Plaintiff’'s

Energency Mdtion for a Protective Order Sequestering Wtnesses,

at 4. In the interests of fairness, Crown has voluntarily agreed
to conduct its depositions under the sane restrictions should

this Court grant its notion.

DI SCUSSI ON
It is undisputed that upon a showi ng of “good cause”
this Court has the ability to inpose the restrictions Crown has
requested. Fed. R Civ. P 26(c)(5). Therefore, the renmainder of
this discussion shall focus on whether the possibility of
i nfluenced testinony serves as sufficient “good cause” to inpose

the restrictions Crown has requested.



A review of the relevant case | aw shows that a majority
of Courts facing this question have answered in the negative.

Mbst notable are Visor v. Sprint/United Managenent Co., 1997 U. S.

Dist. Lexis 14086 (D. Col o., August 15, 1997) and United

Incentives, Inc. v. Sea Gill Lighting Products, Inc., 1991 U S.

Dist. Lexis 14461 (E.D.Pa., Cct. 7, 1991)(Wal dman, J.) where

t hese Courts have held that sequestration orders, such as the one
requested here, nust be granted only in |ight of exceptional
circunstances. An unsubstantiated threat of influenced
testinony, as is the case at hand, does not constitute such an
exceptional circunmstance. |d. at *3 (“An inchoate fear of

i nfl uence upon deposition testinony does not establish good
cause.”).

Wiile Crown has cited several cases where federal
courts have issued sequestration orders in simlar circunstances,
t hese cases are unpersuasive. First, they contradict the
majority of case lawin this area. Second, this Court is not in
any way bound to follow these decisions. Further, Crown has
failed to set forth any proof whatsoever of possible influence.

More than once in their menorandum of | aw Crown argues
that credibility is particularly at issue in this case. This
Court believes Crown would be hard pressed to find any case where

credibility is not an issue. Wiile the Court is mndful of the



i nportance of truthful and unfettered testinony, it also

recogni zes that a determnation of credibility is nmade during
trial by the factfinder. Should Crown feel that a w tness has
been influenced it has anple opportunity to expose any notions of
i nfluence on cross-exanm nation. To inpose the proposed
restrictions wthout sufficient proof of possible influence would
cone at the great cost of altering our systemof justice at the
whimof a party’s slightest suspicion of influence. Such a cost
far outwei ghs the benefits attributed to our judicial system

For these reasons this Court denies plaintiff’s notion.

AND I'T I S SO ORDERED

Cl arence C. Newconer, S.J.



IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

CROMWN CORK & SEAL CO. | NC. : ClVIL ACTI ON
Plaintiff
V.

COTT CORPORATI ON
NO  01-5930

Def endant

ORDER
AND NOW this day of February, 2002, upon
consideration of plaintiff’s Emergency Mdtion for a Protective
Order Sequestering Wtnesses and defendant’s response, it is

her eby ORDERED that said notion is DEN ED.



AND I'T | S SO ORDERED.

Cl arence C. Newconer, S.J.



